STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT . ,.
KIMBERLY TOPSKI by her guardlan

BUGENIA TOPSKI; EUGENIA TOPSKI | o
and KT NURSING, INC,, —

P1a1nt1ffs
s, g' S ST e Case No. 2005-4342-L2
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,
Defen‘dant. D
~ OPINION AND ORDER

'Defehdant ’State‘F‘arlm 'Mhtual_ Aﬁtqmebile»‘.‘lnsurance Company (“State Farm”) moves for

part1a1 summary dlsposmon e L
Plamtlffs filed thelr complamt on October 28, 2005, seeking first-party personal
protectlon in'surance beneﬁts for plalntlff Klmberly Topski. Plaintiffs allege Kimberly was
injured . i m an autOmoblle aceldeht that occurted on September 6, 1981. Plaintiffs contend
Kimberly}:i‘s»‘disab‘levd; and on a \t'entilat'ot, vr‘eq‘ui’ri’n’g constant care. Plaintiffs assert Eugenia
T’c’)pslgii,fl‘(‘:i‘mberly"s ;mOth'eri ahd~ "gaarc‘li’ah,’ prov1des »Care, as well as KT Nursing, Inc. Plaintiffs
contend that 1n 2004, State Farm "retiuestéd that hillings be invoiced in different manners.
Plainti‘ffs assert that after indieating on. October' 29‘, 2004, that the revised billing ‘forr'nat was
ahpropriate it unreasonahly :.‘cut*ﬂthe hduﬂsf -fee‘ fbf various nursing care p/rovided by KT’s
' Nursmg, requestmg that it be resubmltted and umlaterally decreased the amounts which it was

.paymg from those 1nV01ces Plamtlffs aver state Fann issued a final letter of denial for certain
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amounts ’-on ,Ij)ecernber 17, 2004 De’fendant 'State Farm now moves for partial summary
. d1spos1t10n | :

Defendant State Farm argues that plalntlff Klmberly Topski’s (“plaintiff”’) recovery for
PIP beneﬁts 1S 11m1ted by MCL 500. 3145(1) to ‘those benefits occurring within one year prior to
the ﬁhng of the complalnt As such ‘defendant contends, plaintiff is barred from claiming
beneﬁts prlor to October 28 2004 Defendant notes that the Supreme Court, in Lewis v DAIIE,
426 MlCh 93 393 NW2d 167 (1986) had prev1ously ruled that judicial tolling applied to the

“one year back” statute of 11m1tat10ns of the No Fault Act and held that the limitations period is
tolled from the date the clalmant make's* the cla1m until the date the insurer formally denies
' liability kHowever defendant asserts on July 29 2005 the Michigan Supreme Court issued
bDevzllers v Auto Club Ins Assoc 473 MlCh 562 702 NW2d 539.(2005), in which it renounced
the _]udlCIal tolhng rule found in Lewzs and ruled that the one-year back rule is to be strictly
1 apphed uDefendant thus. concludes that since plalntlff did not file this suit until October 28,
2005, any claim she may have had which pre-dates October 28, 2004, is time-barred.

Plaintiff responds first, that she has been in a permanent quadriplegia ventilatory-
dependent state smce the accrdent and 1s 1ncapac1tated pursuant to MCL 600.5851; her mother
represents her Plalntlff avers she 1is 1ncapa01tated pursuant to MCL 600.5851 as she suffers a
condition of mental derangement such as to prevent her from comprehending her rights. P1a1nt1ff
asserts that the statute of hmrtatlons in plarntlff’ S clarms brought pursuant to MCL 500.3145 are
tolled by the language of 600. 5851(1) Wthh reads that if the person first entitled to bring an

action is ;1nsane at the tlme the clalm accrues the person shall have one year after the disability

is removed to brmg the,actlon, »although the perlod of 11m1tat10ns has run.




: Second pla1nt1ff contends that the version of MCL 600.5851(1) that is applicable is the
" version that was in ex1stence at the tlme of plalntlff’ s'accident in 1981, and not the 1993 version
* which restrlcted ‘the-r'lght to'take-beneﬁt of the‘-tolhng prov151on. Further, plaintiff asserts that
: her cause of actlon accrued 1n 1981—Well before the 1993 amendment of MCL 600.5851, and is

therefore spemﬁcally subJ ected to the savmgs prov1s10n

B In reply br1ef defendant State Farm contends that unpublished and published cases have
held | that the sav1ng prov1s1on of MCL 600 5851(1) does not apply to no-fault actions.
Moreover defendant asserts, plalntlff’ s complamt is for payments of all invoices for all care
which was the subJect of the October 29 2004 letter and the December 17, 2004, denial, and
further seeks payment for all subsequent 1nV01ces 1n 2004/2005. In other words, defendant
asserts plalntlff only recrtes clalms accrumg as: of October 29, 2004.

Defendant moves for summary dlsposrtlon pursuant to MCR 2.116(C)(7) (claim barred :
by statute of 11m1tat10ns) A motron under MCR 2 116(C)(7) may be supported or opposed by
‘ afﬁdav1ts deposmons ’admrss1ons or other documentary evidence; the substance or content of
the supportmg proofs must be admlss1b1e in ev1dence By Lo Oil Co v Department of Treasury,
N 267 Mlch App 19 26 703 NW2d 822 829 (2005) The allegations of the complaint are

-’ accepted as true unless contradlcted by documentary submissions. By Lo. 26. A trial court
: properly grants a motron for summary drspos1t10n under MCR 2.116(C)(7) when the undisputed
facts estabhsh that the moving party is entltled to 1mmun1ty granted by law. By Lo, 26.

A} _no-fault actlon to ‘reco.;v‘er P beneﬁts can be ﬁfed more than one year after an accident

and more than one yearvafterea loss has been 1ncurred if notice of the injury has been given to the

insurer or if the ‘vinsurer; has‘ preyiouSIy paid PIP benefits for the injury. Devillers v Auto Club

Insurance Agency,; 473‘VMi1‘ch,5,62',; 574; 702 "NW2d» 539 (2005). However, MCL 500.3145(1)




“11m1ts récovarji 'vi(n that aCtion to those 15'sl,ses '.tncurred within the one year preceding the filing of
the acti‘on.v"’ ‘Devillérs:,v 574 temphasis, 1n original)..‘q Furthermore, “[p]ersonal protection insurance
benefits pa'yahle for acciicilentaiT b()dii}i :inj‘ury accrue not when the injury occurs but.as the
allouvable e’xpense 3 1s 1ncurred ” Proudfoot v State Farm Mutual Ins Co, 469 Mich 476, 483-
484 673 NW2d 739 (2003) c1t1ng MCL 500 31 10(4)

. The Rev1sed Judlcature Act (RJA) prov1des a general savings provision, codified at MCL
600. 5851(1) Wthh is apphcable to persons Who are insane. Section 5851(1) provides, in
relevant parti- » : “

“Except as‘othe'rWise prov1ded 1n suhsectiOns (7) and (8), if the person first entitled to
make-an entry or bring an action under this act is under 18 years of age or insane at the
time the claim accrues, the person or those claiming under the person shall have 1 year
" after the disability is réin_ouea’ through death or otherwise, to make the entry or bring the

- action although the period of limitations has*run [Emphasis added.]
Under the 1915 Judlcature Act § 5851(1) stated that the savings provision applied to “any of the
actions mentloned in th1s chapter ” See Cameron v Auto Club Ins Ass'n, 263 Mich App 95 99;
;687 NW2d 354 (2004) 1v gtd 472 MlCh 899 (2005) However the RJA was adopted by the
: Leglslature 1n 1961 and the provrslon contalned 1n § 5851(1) was changed from “any of the
actions ment1oned in th1s chapter‘ to any actlon . Cameron, 99. In 1979, the Court decided
Rawlms vAetna Casualty & Surety Co 92 Mlch App 268 284 NW2d 782 (1979), superseded by
statute in Cameron supra at 95 In Rawlins the Court held that, as amended in 1961, § 5851(1)
apphed to clalms brought under MCL 600 3145(1) of the no-fault act. Rawlins, supra at 277, see

also Cameron supra at 99 100 In 1993 the Legrslature amended the language of § 5851(1)

again from any actron ' to “an actron under th1s act i e., the RJA exclusively. Cameron, supra

at 100;\




The Court con51dered bthe pre 1993 amendment version of MCL 600.5851(1) in
Professzonal Rehabzlztatzon Assoc A% State Farm Mut Automobzle Ins Co, 228 Mich App 167, 171,
577 NW2d 909 ( 1998) upon whlch the current pla1nt1ff relies, and held that the general savings
‘prov1s1on apphed’ to toll the’ one-year »back 'rule” contained in MCL 500.3145(1). In
Professzonal Rehabzlztatzon the defendant 1nsurance company denied payment to the plaintiff by N
letter on May 27 1992 Pro Rehab 168 The plaintiff commenced suit on May 12, 1994,
attempting to recover four separate expenses Wthh were incurred in 1991. Pro Rehab, 168-169.
The Court noted “Iw ]ere it not for the sav1ngs prov151on of the Revised Judicature Act, we
would hold that pla1nt1ff’ s claim was t1me barred ? Pro Rehab, 175.

The Cameron Court recently con51dered whether the 1993 amendments to MCL
600.5851( 1) from a.ny actlon” to “an actlon under th1s act” limited the scope of its application.
Cameron, 100. The Cameron decrslon spemﬁcally addressed the issue regarding whether the
general savings provision provided in MCL 600.585 1( 1) applies to toll the “one-year back rule”
of the no- fault act MCL 500 3145(1) to clalms that accrued after the effective date of the
amendment to MCL 600. 5851(1) Cameron 97 The Court held that “since the effective date of
the 1993 amendment the general savmgs prov151on of the RJA does not apply to actions
_commenced under the- no fault act.” Cameron, 103 "

The above-mted"law vvas recently referenced _vin a Court of Appeals opinion directly on
point With the facts of the current case, ‘Gitlley vAutOmobile Club Ins Ass’n, unpublished opinion
per curiam of the Court of Appeals dec1ded April 25, 2006 (Docket No. 259012). In that case,
the plaintlff guardian s ward suffered a severe brain 1njury on July 2, 1977, causing him to suffer
from 1nsan1ty from that date until the present The ward further needed 24-hour attendant care

from 1980 until the present Thus the Gulley Court noted the plaintiff’s clalm for PIP benefits




Jb‘egant‘o accrue‘ 1n 19.8(‘) Awhent she began to provideattendant care services to the ward. The

record showed the defendant insurer had made payments of PIP benefits. Because this was so,
then, the pla1nt1ff had one year after the most recent allowable expense to commence an action
agalnst defendant The Gulley Court noted that the plamtlff filed her complaint on March 20,
2003 allegmg that the 1nsurer underpald her for the attendant care she provided. However,
under the “one- year back rule” provrded 1n MCL 500 3145(1), the Gulley Court noted, the
plalntrffs recovery would be 11m1ted to those losses incurred one year or less before the date on
- which the actlon was commenced unless.the plfamtlff could avail herself of the insanity savings
; provision prov1ded in MCL 600 5851(1) .

The Gulley Court concluded that 1ts plarntlff’s clalms were indeed tolled by the insanity
prov1s1on prov1ded for by the pre 1993 amendment version of MCL 600.5851(1) for the
expenses pla1nt1ff 1ncurred dunng the tlme perlod of 1980 to September 30, 1993. However, the
‘ Gulley Court found its p1a1nt1ff Was not. entltled to ava11 herself of the insanity savings provision
.prov1ded for in. MCL 600. 5851(1) for the expenses she incurred during the time period of
' October 1, 1993 to March 19 2002 because these expenses accrued after the effective date of
the 1993 amendment to MCL 600 5851(1) Flnally, the Gulley Court ruled that, pursuant to
. MCL 500 3145(1) 1ts plalntlff was 11m1ted by the ‘one-year back rule” to those expenses
incurred w1th1n the one year precedlng the ﬁhng of the action. Thus, the Gulley Court found that
its plalntlff could recover for the expenses from March 21, 2002, to March 20, 2003.

| Th1s Court ﬁnds the Gulley case d1rect1y on p01nt and 1nstruct1ve Like the Gulley Court,
th1s case. 1nvolves a pla1nt1ff who accrued some clalms before the 1993 amendment to the
‘1nsan1ty saylngs proyrsron,~~ and some clalms after.f The Court is persuaded that, as in Gulley,

those claims.'accruing on - or. before ,Septernber 30,1993, are tolled by the insanity savings



| prov1sron of MCL 600 585 l ‘.However no cla1m is tolled by the insanity savings provision on or
- after October 1, 1993 Pursuant to MCL 500 3145(1) plarntrff is limited by the “one-year back
rule to those expenses 1ncurred w1th1n the one year precedmg the filing of this action, October
» ' 28 2005 Thus pla1nt1ff can recover for the expenses from October 29, 2004, to the present. In
- sum, pla1nt1ff may recover expenses 1ncurred from her accident in 1981 to September 30 1993;
and from October 29, 2004 to the present pla1nt1ff may not recover expenses incurred from
_ lOctober l 1993 untrl October 28 2004 |
The Court notes that plamtlff’s complalnt does indeed refer to expenses incurred and not
fully paid for from 2004 onward It does not appear that plaintiff has alleged that expenses are
: outstandmg for serv1ces rendered pnor to 2004 For th1s reason, defendant in reply brief asked -
for sanctlons for plamtlff ] refusal to ‘agree to partlal summary disposition of claims accruing
before October 29, 2004 ‘The Court is not persuaded to grant sanctlons Defendant brought the
instant motlon for partlal summary dlsposmon to exclude claims it now says plaintiff has not
- brought.‘*Further the Court 1is persuaded that 1nvthe, event plamtlff does claim underpayment for
past servrces rendered the 1nstant matter clanﬁes what may be recovered and is thus worth
rece1v1ng a rulmg from the Court |
For the foregorng reasons defendant State F arm’s motion for partial summary drsposmon
is GRANTED IN PART to the extent that pla1nt1ff may not state claims for expenses incurred
on or after October 1, 1993 untll October 28 2004 the motion is DENIED IN PART, to the
extent that pla1nt1ff may state cla1ms for expenses 1ncurred from the date of the accident until
September 30 1993 and from October 29 2004 to the present. In compliance with MCR
2. 602(A)(3) the Court states thls Opznzon and Order does not resolve the last pending claim or

close thls case.



© ITISSO ORDERED.

‘: DlaneM Druzinski, Circuit Court Judge
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* "Nathan J. Edmonds, Attorney at Law
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